1 Joy, who had converted to Christianity several years previously, had applied to the court for declaratory orders that asserted her right to religious freedom based upon the Federal Constitution, for the nullification of various state and federal laws on the administration of Islamic law based on their conflict with the Federal Constitution's provisions on freedom of worship, for the inapplicability of these laws to herself because she was no longer Muslim, and for the change in her religious status to be recorded on her national identity documents. The judge ruled against Joy, based, the judge argued, not on any matters under Syariah Court jurisdiction, but simply upon constitutional grounds: "a person as long as he/she is a Malay and by definition under Art. 160 cl. (2) is a Malay, the said person cannot renounce his/her religion at all. A Malay under Art. 160(2) remains in the Islamic faith until his or her dying days." 2 On 23 January 2006, the Syariah High Court of Negeri Sembilan heard an application by the Islamic Religious Council of Negeri Sembilan which applied for a ruling on the religious status of Nyonya binti Tahir. Tahir had passed away five days earlier, and her family wished to bury her next to her husband's grave in a Buddhist cemetery. Tahir's identity card showed her to be Malay and Muslim, so in order for the burial to take place as planned a ruling as to her religious status had to be obtained from the Syariah High Court. The Court found, based upon documentary evidence, testimony from her family, and reports by the Islamic Religious Affairs Department in Tampin 4 The social, political and legal conflation of Malay ethnic identity with Islamic religious affiliation was further cemented by the division of jurisdiction in the state. Matters of religion and culture, by being identified first with the Malay Sultans and then with the separate states in the Federation, also became intertwined in struggles between elites over authority and legitimacy in Malaysia. This helped lay the foundation for a secular state system in which personal law was applied for various religious groups, making Malaysia a classic example of what is referred to in comparative law scholarship as a plural or mixed legal system. However, in Malaysia, the primacy of Malays as indigenous people, and Islam as the religion of the state, established a hierarchy within this plurality.
During independence negotiations, the Reid Commission (1956), tasked with drafting the Federal Constitution, put into place not only constitutional monarchy and federalism, but protected the special rights of Malays and made Islam the religion of the Federation, while at the same time guaranteeing freedom of worship (Art. 11) and equal protection under the law (Art. 8). Matters of Islam were left to the states, although the Yang di-Pertuan Agong, the head of state of Malaysia, is tasked with the protection of special bumiputra ('sons of the soil', with status as indigenous people) and Malay rights (Art. 153). Art. 121(1A) states that the secular courts have no jurisdiction over Syariah Court matters. Art. 160(2) defines a Malay as a person who professes the religion of Islam, habitually speaks the Malay language and conforms to Malay custom.
Cases such as Lina Joy show that the fine line between ethnicity and religion, the particular rights conferred by indigeneity and the general rights endowed
